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1. PURPOSE OF REPORT 

 

1.1 To present lessons learned following a review of process and internal controls 
relating to the Court of Session on Case: XA15/25 Norman Esslemont v 

Aberdeen City Council. 
 

2. RECOMMENDATIONS 

 
That the Committee:- 

 
2.1  notes the changes made to Standing Order 29.1 by Council on 16th April 2025, 

which requires proposed motions and amendments to be submitted to the Clerk 
two working days prior to the meeting rather than one;  

 

2.2 notes the processes now put in place to ensure structured engagement with 
Legal Services to support clearer assessment of risks and capacity 

requirements; 
 
2.3 notes the improved guidance for officers, to be presented to Council on 4th 

February 2026, when managing delegated authority matters that have the 
potential to be politically sensitive, engaging with Members to mitigate 

reputational risks, where appropriate; and  
 
2.4 recognise the lessons learned which will be reflected within the Council’s 

Annual Governance Statement for 2025/26.  
 
3. CURRENT SITUATION 

 
3.1 In Autumn 2023, “The Aberdeen City Council (City Centre, Aberdeen) (Traffic 

Management) (Experimental) Order 2023” was implemented to achieve the 
safe and efficient movement of active travel and public transport users through 



the city centre. The Order introduced, on an experimental basis, bus priority 
and local access only restrictions on Market Street, Guild Street and Bridge 
Street; pedestrian and cycle priority measures on Schoolhill and Upperkirkgate; 

and introduced a right-turn ban (except cycles, buses and taxis) from Union 
Terrace to Rosemount Viaduct. A summary of all the measures established can 

be viewed in the “Statement of Reasons” in Appendix 1. During the 
experimental period, the measures were subject to public consultation (six 
months), monitoring and evaluation.   

 
3.2 At Net Zero, Environment and Transport Committee on the 11 th June 2024 “The 

Aberdeen City Council (City Centre, Aberdeen) (Traffic Management) 
(Experimental) Order 2023 - Statutory Public Consultation - CR&E/24/169” was 
reported, including all objections received to the order. A recommendation was 

made to make the order permanent. At the subsequent “Requisitioned Meeting, 
on the 16th July 2024”, Council instructed the Chief Officer - Strategic Place 

Planning, using funding from the Bus Lane Enforcement reserve, to report as 
soon as possible on: 

 

 the feasibility and impact of reopening Bridge Street to all vehicles in 
one or both directions; and 

 the feasibility and impact of removing the ban on right turns from Union 
Terrace onto Rosemount Viaduct.  

 

3.3 At a meeting of the Council on 11 October 2024, in response to report “City 
Centre Transport Measures - CR&E/24/287”, Members resolved to adopt the 
motion which instructed:  

 
“(xii)  therefore, agree, subject to the removal of the ban on right turns from 

Union Terrace onto Rosemount Viaduct, to approve the making of The 

Aberdeen City Council (City Centre, Aberdeen) (Traffic Management) 
Experimental Order 2023 as a permanent Order, with continued 
monitoring in terms of the ongoing City Centre Masterplan. The cost of 

undertaking these works is estimated to be approximately £3,000 and is 
to be funded from the General Fund Capital Programme contingency 

budget in 2024/25. Noting the Chief Officer - Finance’s advice above there 
is a risk of up to £8m of Bus Partnership Fund grant being reclaimed by 
Transport Scotland and agreeing if this has to be repaid (in part or whole) 

the capital grant will have to be replaced by borrowing at a cost to the 
General Fund Revenue Budget of up to approximately £480,000 per 

annum for the next 30 years, which will increase the budget gap in the 
Medium Term Financial Strategy from financial year 2025/26; 

(xiii)   instruct the Chief Officer - Operations to commence the procedure for the 
Order to be made permanent;” 

3.4  Officers had reviewed this motion prior to the original date of the Council 
meeting 2nd October 2024, alongside 10 other motions to be considered at the 
same meeting. When reviewing the motion, officers were of the view that 

Regulation 13 of the Local Authorities’ Traffic Orders (Procedure) (Scotland) 
Regulations 1999 (“the 1999 Regulations”) could be applied. As such, it was 

considered that a modification to remove the said right turn ban could be made 

https://committees.aberdeencity.gov.uk/ieDecisionDetails.aspx?AIId=109515


as it did not extend the application of the order nor increase the stringency of 
any prohibition or restriction contained within the order. 

3.5 Subsequently the Council received a letter challenging the legality of 
implementing the instruction from Council on the 11 th October 2024 (as given 
in 3.3 above). The challenge focused primarily on the Council’s ability to make 

modifications to the Experimental Traffic Regulation Order in accordance with 
Regulation 20B of the 1999 Regulations.  

3.6 Advice was sought from King’s Counsel due to the complexity of the 
Regulations. King’s Counsel did not conclude that the intended modification 

(i.e. removal of the right turn ban) was incompetent - rather that it was an area 
within the 1999 Regulations that was open to interpretation. As such, risk 
mitigation might be the most appropriate way forward.  

 
3.7 Officers reported to the Urgent Business Committee on 18th December 2024, 

highlighting the challenge and recommending the most appropriate route to 
mitigate risk of future challenge.    

 

3.8 The Chief Executive agreed at the meeting that there were lessons to be 
learned to improve scrutiny, particularly around complex statutory processes, 

and that officers would explore with the Governance Reference Group ways in 
which improvements can be made to the advice given on amendments and 
motions. 

 
3.9 In January 2025, Aberdeen City Council made the Aberdeen City Council (City 

Centre, Aberdeen) (Traffic Management) Order 2025 (a redacted copy of the 
Order is available to view at Appendix 2). The Order made permanent all the 
measures provided within the original Experimental Traffic Regulation Order. 

 
3.10 A legal challenge was subsequently brought against the 2025 Order by local 

retailer Norman Esslemont on behalf of local businesses, objecting to the 
making of the permanent order. In response to this, on 11 November 2025 a 
hearing was held at the Court of Session. The decision of this hearing is 

available to view in Appendix 3.  
 

3.11 The decision was made in favour of Aberdeen City Council meaning that, in the 
judgement of the Court, the permanent Order was lawfully made. In line with 
the commitment made at the Urgent Business Committee in December 2024, 

officers have sought to identify lessons for the future and improvements which 
can be made to internal process and controls. An update on these, including 

implementation status, is outlined below. 
 
Lessons Learned 

 
3:12 Directors, Chief Officers, Roads and Legal teams have reflected on the process 

leading to the legal challenge and subsequent Court decision. While the Court 
determined that the permanent Traffic Regulation Order was lawfully made, the 
circumstances have provided an opportunity to identify learning points to further 

strengthen governance, assurance and risk management arrangements for 
future complex statutory decisions. 



 

Committee Process 

3.13 A review of the timeline associated with motions and amendments to the 
Council meeting on 2nd October 2024, which subsequently went to the 
reconvened meeting on 11th October 2024, noted a high volume of motions and 

amendments were submitted close to the deadline permitted under Standing 
Order 29.1 at that time.  

 
3.14 Ten of the eleven motions and amendments were submitted the evening of 30 th 

September or morning of 1st October 2024. The compressed timescales 

significantly reduced the time available for officers across the Council to assess 
the legal competency and potential statutory implications of the motions and 

amendments, particularly where matters involved complex and technical areas 
of law. 

 

3.15 It is noted that colleagues across the Council were involved in reviewing all the 
motions and amendments, with an amendment specific to the report referenced 

in 3.2 above not being finalised until the day of the re-convened meeting on 
11th October.    

 

3.16 Allowing additional time for officer review supports a more robust assessment 
process, clearer articulation of legal risk, and enhanced assurance to Members. 

 
3.17 In this instance, although this compressed timeline was not ideal, it should be 

recognised that – as borne out by the advice from King’s Counsel - this is a 

complex area of law that is open to interpretation.  Where the law is open to 
interpretation, and the matter is one of public interest, there will be a particular 

risk of legal challenge – irrespective of how long officers have to consider 
competency. 

 

3.18 The amendment to Standing Order 29.1 approved by Council on 16 April 2025, 
requiring proposed motions and amendments to be submitted two working days 

in advance, reflects this learning and provides a proportionate safeguard to 
mitigate future risk. 

 

3.19 The case demonstrated the importance of clearly distinguishing between legal 
competence and legal risk when advising Members on motions and 

amendments. Where legislation is open to interpretation, it is helpful for advice 
to articulate areas of uncertainty and potential challenge, enabling Members to 
make informed decisions with a clear understanding of associated risks. Whilst 

Standing Orders do not refer to, or stipulate mitigation of, risk in determination 
of competency, it is the responsibility of officers to bring such risks to the 

attention of members where these risk factors are clear.  
 
 

Governance, Legal Risk and Assurance 

3.20 A review of the statutory process followed in relation to the Experimental Traffic 
Regulation Order and the subsequent permanent Order confirmed compliance 

with legislative requirements. However, the challenge highlighted differing legal 



views over interpreting the legislation and where the ultimate recourse was to 
have the Court of Session make a definitive judgement on the matter. 

 

3.21 The experience reinforced the importance of early identification and escalation 
of legal risk where statutory powers are subject to interpretation and where 

decisions are high profile or likely to attract public or stakeholder challenge.  
  

3.22 While Roads Service officers have significant expertise in managing Traffic 

Regulation Orders, it was recognised that earlier and more structured 
engagement with Legal Services in complex or novel cases supports clearer 

assessment of risk, capacity requirements and whether external legal advice 
should be sought at an earlier stage. Legal Services have developed an 
assurance map detailing all the existing controls in place to mitigate the risk of 

legal challenge across the three lines of defence. This reflects the agreed Risk 
Appetite Statement which states that the Council is averse to any risks that will 

result in non-compliance or breaches in statutory obligations, regulations, and 
law. Whilst this risk is owned by Governance, all services contribute to the 
overall set of controls in place to manage this risk. Gaps identified as part of 

this process are now positioned in a risk register entry which will be reported to 
the Finance and Resources Committee in May.  

 
3.23 The development of structured checklists for complex and/or high-profile Traffic 

Regulation Orders will provide a consistent audit trail, support professional 

judgement, and help ensure that legislative changes, consultation requirements 
and legal risks are considered systematically. This is one of the mitigations in 

place within the assurance map referred to above.  
 
 
Supporting Effective Decision-Making 

 

3.24 Council on 4th February was asked to approve guidance for officers when 
managing matters which have the potential to be politically sensitive. This 
acknowledges that there is scope for delegated matters to cause reputational 

damage to the Council and that engagement with elected members is advisable 
in these types of situations.  

 
3.25 In addition, as part of the Scheme of Governance review in April 2024, guidance 

was prepared for members on their rights to access information, including legal 

advice. This included a process to be followed when such information was 
sought.  

 
3.26 Finally, the Council’s Annual Governance Statement (AGS) for 2025/26, which 

will be reported to this Committee in May, seeks to provide assurance on the 

Council’s internal controls and any significant governance issues which have 
arisen during the year. Consideration is being given to how the lessons learned 

from this process can be reflected in the AGS, which will be subject to audit 
from our external auditors.   

 

 
  

 



Conclusion  

 
3.27 This Committee is responsible for undertaking scrutiny of matters, process or 

practice which have been the subject of a report to Council or another 
committee, to ensure good practice and the effectiveness of decision making. 

3.28 The experience has highlighted the value of learning from the process of legal 
challenge itself, regardless of outcome. Understanding how decisions may be 

perceived externally supports continual improvement in transparency, 
communication and public confidence in statutory decision making. 

 
3.29 Collectively, these lessons have informed improvements to Standing Orders,  

guidance to officers and elected members on matters of potential political 

sensitivity, reinforced controls around the risk of legal challenge, and supported 
the introduction of enhanced governance and assurance measures for future 

complex statutory processes. 
 
 

4. FINANCIAL IMPLICATIONS 

4.1 The addition of legal checks and checklist preparation to the traffic regulation 

order process will require further staff time resource costs from Roads and 
Legal Teams. These will vary dependant on the volume of complex/ “out of the 
ordinary” orders being delivered. It is not anticipated to impact business as 

usual projects.  
 

 
5.  LEGAL IMPLICATIONS  
 

5.1 Aberdeen City Council made the Experimental Traffic Regulation Order in 
exercise of the powers conferred on them by sections 9 and 10 of the Road 

Traffic Regulation Act 1984 and of all other enabling powers and after 
consultation with the Chief Officer of Police Scotland in accordance with Part III 
of Schedule 9 to said Act and having complied with the statutory requirements 

of the Local Authorities’ Traffic Orders (Procedure) (Scotland) Regulations 
1999 (“the 1999 Regulations”), as amended.  

 
5.2.  The Experimental Traffic Regulation Order (ETRO) was brought into effect on 

1 August 2023 and, in terms of the Road Traffic Regulation Act 1984, could not 

continue in force for longer than 18 months. The Council therefore made the 
Aberdeen City Council (City Centre, Aberdeen) (Traffic Management) Order 

2025 on 17 January 2025, which came into operation on 31 January 2025.  
 
5.3 The Council received a Petition for Statutory Appeal on 5 March 2025, under 

Paragraph 35, Schedule 9 of the Road Traffic Regulation Act 1984.  The 
Statutory Appeal sought to challenge the decision of the Council dated 17 

January 2025 to make The Aberdeen City Council (City Centre, Aberdeen) 
(Traffic Management) Order 2025. The judgement of the Court was published 
on 9th December 2025 and is available to review in Appendix 3. 

5.4 Following a period of statutory consultation the said right hand turn ban has 
been removed.  The Traffic Regulation Order was made on 1st April 2025. 



 
 
6.   ENVIRONMENTAL IMPLICATIONS 

6.1  There are no direct environmental implications arising from the 
recommendations of this report. 

 
7. RISK 

 

Category Risks Primary 
Controls/Control 

Actions to achieve  
Target Risk Level  

*Target 
Risk Level 
(L, M or H) 

 
*taking into 

account 
controls/control 

actions 

 

*Does 
Target 

Risk Level 

Match 
Appetite 

Set? 

Strategic 
Risk 

 
Risk that 

successful 
legal 

challenge 
impacts on 
delivery of 

strategic 
outcomes. 

 

 
Legal Challenge Risk 

Register in place to 
ensure all services 

have controls in place. 
 

Advice for members 

and officers on 
managing matters that 

have the potential to be 
politically sensitive.  

L Yes 

Compliance Insufficient 

time for 
officers to 
consider the 

competency 
of motions 

and 
amendments. 

Standing Orders have 

been amended to allow 
officers additional time 
to undertake this task.  

 
Legal Challenge Risk 

Register in place to 
ensure all services 

have controls in place.  

L Yes 

Operational Time 

pressure on 
officers when 

reviewing 
motions and 
amendments 

for 
competency  

 Standing Orders have 

been amended to allow 
officers additional time 

to undertake this task. 
 

Officers have a 

responsibility to alert 
members to risks 

arising from motions 
and amendments, 

albeit it is the member’s 

responsibility to take 
this on board. 

L Yes 

Financial There are 

financial risks 

Standing Orders have 

been amended as 

M Yes 



associated 

with potential 
legal 
challenges. 

mentioned above to 

reduce the risk of legal 
challenge.  

 

Legal Challenge Risk 
Register in place to 

ensure all services 
have controls in place. 

Reputational There is 

reputational 
risk 
associated 

with potential 
legal 

challenge. 

Standing Orders have 

been amended as 
mentioned above to 

reduce the risk of legal 

challenge.  
 

Legal Challenge Risk 
Register in place to 
ensure all services 

have controls in place. 

M Yes 

Environment 
/ Climate 

None N/A   

 

 
8.  OUTCOMES 

The recommendations in the report do not impact on the Council Delivery Plan. 
 
9. IMPACT ASSESSMENTS 

 
 

Assessment Outcome 

 

Integrated Impact 
Assessment 

 

No assessment required. I confirm this has been 
discussed and agreed with Mark Reilly, Chief Officer 
Operations on 23th January 2026.   

Data Protection Impact 

Assessment 
Not required  

Other N/A 

 
 
10. BACKGROUND PAPERS 

 
10.1 The Aberdeen City Council (City Centre, Aberdeen) (Traffic Management) 

Experimental ) Order 2023 – Statutory Public Consultation – CR&E/24/169 and 
supporting documents can be viewed at Item 15 on this page 
 https://committees.aberdeencity.gov.uk/ieListDocuments.aspx?CId=685&MId

=9062&Ver=4  
 

10.2 ETRO2 Bus Priority Measures Report CRE21169 and supporting documents 
can be viewed at Item 2 on this page 
https://committees.aberdeencity.gov.uk/ieListDocuments.aspx?CId=122&MId

=9483&Ver=4  

https://committees.aberdeencity.gov.uk/ieListDocuments.aspx?CId=685&MId=9062&Ver=4
https://committees.aberdeencity.gov.uk/ieListDocuments.aspx?CId=685&MId=9062&Ver=4
https://committees.aberdeencity.gov.uk/ieListDocuments.aspx?CId=122&MId=9483&Ver=4
https://committees.aberdeencity.gov.uk/ieListDocuments.aspx?CId=122&MId=9483&Ver=4


 
10.3 City Centre Transport Measures – CR&E/24/287 and supporting documents 

can be viewed at Item 4 on this page 

https://committees.aberdeencity.gov.uk/ieListDocuments.aspx?CId=122&MId
=9644&Ver=4  

 
10.4 The Aberdeen City Council (City Centre, Aberdeen) (Traffic Management) 

(Experimental) Order 2023- Implementation – CR&E/24/360 can be viewed at 

Item 5 on this page  
https://committees.aberdeencity.gov.uk/ieListDocuments.aspx?CId=334&MId

=9729&Ver=4  
 

 
11. APPENDICES  

 

11.1 Appendix 1 – Statement of Reasons - THE ABERDEEN CITY COUNCIL (CITY 
CENTRE, ABERDEEN) (TRAFFIC MANAGEMENT) (EXPERIMENTAL) 
ORDER 2023 

 
11.2  Appendix 2 - THE ABERDEEN CITY COUNCIL (CITY CENTRE, ABERDEEN) 

(TRAFFIC MANAGEMENT) ORDER 2025 (copy with signatures redacted) 
 
11.3 Appendix 3 – Opinion of the Court – XA15/25 
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Appendix 1: - Statement of Reasons - THE ABERDEEN CITY COUNCIL (CITY CENTRE, ABERDEEN) 
(TRAFFIC MANAGEMENT) (EXPERIMENTAL) ORDER 2023 

 
 



Appendix 2: - THE ABERDEEN CITY COUNCIL (CITY CENTRE, ABERDEEN) (TRAFFIC 
MANAGEMENT) ORDER 2025 (redacted copy) 

 

 







































 



Appendix 2 – Opinion of the Court – XA15/25 
 

 







































 
 


